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IN THE COURT OF APPEALS OF
THE STATE OF UTAH
AMADOR AREVALO,
PlaintiffAppellant,
v.

Case No. 870014-CA

THE BOARD OF REVIEW OF
THE INDUSTRIAL COMMISSION
OF UTAH,

Category No. 6

DefendantRespondent.
REPLY BRIEF OF THE PLAINTIFF-APPELLANT
In its responding brief, defendant seeks to
enlarge the record in this case by the inclusion of Appendix
E which purports to be evidence of a prior appeal by the
plaintiff.

The defendant's attempt to add to the record on

appeal is in violation of Rule 15(a) of the Rules of the
Utah Court of Appeals.

That rule provides:

"The order sought to be reviewed, the findings or
report on which it is based and the pleadings,
evidence and proceedings before the agency shall
constitute the record on review in proceedings to
review the order of an agency.
The contents of the appendix are outside the
record of this case and defendant has offered no rationale
for their inclusion.

The rules allow for the correction of

omissions or misstatements in the record by stipulation or
motion, but defendant has taken neither course of action.
Therefore, the extraneous material should be stricken from
the record and any argument based thereon disregarded.

Even assuming arguendo that the appendix can be
included in the record, it fails to support defendant's
argument.

Overlooked by defendant in his responding argu-

ment is the fact that in the prior appeal, plaintiff had
actual notice of the determination affecting his unemployment compensation benefits.

Defendant has chosen to ignore

the central issue in plaintiff's appeal, namely, that
plaintiff was never served with a copy of the unfavorable
fraud determination until the day of his hearing on October
28, 1986.

Furthermore, in this case, the uncontradicted

testimony shows that plaintiff was advised by Clearfield Job
Service workers that he had no alternative other than to pay
the outstanding amount.

Given this lack of actual notice,

and actual misinformation by defendant's employees, it is
understandable that plaintiff's prior "experience" was of no
help to him in exercising his legal rights.
Defendant suggests at page 13 of its brief that
its failure to give notice to plaintiff of his hearing
rights was actually plaintiff's fault, because he did not
ask for a copy of the 1983 determination.

Defendant cites

no authority for his assumption that the burden for obtaining notice prior to deprivation of a property interest rests
on the person being deprived.

In fact, the law is unques-

tionably to the contrary; a party seeking to deprive another
of a valuable property interest must give the affected party
timely and adequate notice.

Nelson v. Jacobsen, 669 P.2d

1207, 1211 (Ut. 1983) Appropriately, the defendant does not

-2-

suggest that the oral notice of the 1983 fraud determination
was sufficient to meet the defendant's burden.

Given the

uncontradicted fact that plaintiff never received actual
notice of the fraud determination until his hearing, the
sweeping conclusion by defendant at Point IV of its brief
that "the procedures followed in this case have afforded
Arevalo due process11 lacks any substantial foundation.

The

further assertion that Arevalo waived his right to a hearing
makes little sense, since without having received a copy of
the determination, it is a non sequitor to conclude that
plaintiff made a knowing and intelligent waiver of his right
to a hearing.
CONCLUSION
For these further reasons, the relief requested by
plaintiff in his original bfief
DATED this /Q

should be granted.

day of July, 1987.

tecfc.
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Attorney for Plaintiff
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